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COOPERATION

BY DOUG CHARTIER
LAW WEEK COLORADO

Plaintiff and defense attorneys can at 
least agree on one thing — the prac-
tice of law could always use more 

collegiality.
Last week, two opposing bars got togeth-

er to honor each other’s standout lawyers 
and discuss professionalism with the help 
of a federal magistrate judge. To celebrate 
Legal Professionalism Month, every year 
the Colorado Defense Lawyers Association 
and the Colorado Trial Lawyers Association 
each pick a member of the opposing fac-
tion to recognize as outstandingly collegial 
practitioners.

The CDLA bestowed its 2016 Profes-
sionalism Award on Scott Eldredge, a medi-
cal malpractice attorney and shareholder 
at plaintiff-focused firm Burg Simpson 
Eldredge Hersh & Jardine. Getting recogni-
tion from the CTLA was Tim Schimberg of 
Fowler, Schimberg Flanagan & McLetchie.

In an event held Wednesday at the Uni-
versity of Denver Sturm College of Law, 
members from both organizations convened 
for the awards presentation, which was 
bookended by a CLE and happy hour. U.S. 
Magistrate Judge Craig Shaffer presented the 
CLE, appropriately on the topic of profes-
sional case management and discovery, with 

the two winners weighing in to supply the 
attorneys’ perspective.

THE CLE
In his presentation, Shaffer reviewed the 

recent amendments to Rule 1 of the Federal 
Rules of Civil Procedure and discussed how 
cooperation between adversaries not only 
keeps the pre-trial process efficient but also 
leads to better outcomes for all clients. He 
stressed that the views he expressed in the 
CLE were purely his own and not on behalf 
of the court or any of the advisory commit-
tees on which he serves.

Often, lawyers can lose sight of Rule 1 
in the sense that their case management or 
discovery orders are a product of “rote think-
ing,” Shaffer said. Examples of this thinking, 
which can slow the process, include when 
parties ask for eight months of discovery 
because they always ask for eight, or file a 
summary judgment motion at the end of the 
case because that’s when they always do.

“That’s a dangerous way to approach case 
management,” Shaffer said, adding that it’s 
not particularly effective nor does it promote 
the “just, speedy and inexpensive determina-
tion” of actions called for by Rule 1. In his 
16 years on the bench, Shaffer said he’s seen 
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discovery requests creeping up in time to the 
point where he now routinely sees attorneys 
asking for eight months.

When discussing Rule 1 and how parties 
can keep from unnecessarily expanding the 
scope of discovery, Shaffer asked lawyers to 
think creatively about how many experts, in-
terrogatories, claims or affirmative defenses 
their cases might involve. 

“Proportionality shouldn’t be a function 
of numbers. Proportionality should be an 
exercise in common sense,” he said. 

A common point of contention is how 
many interrogatories a party should serve. 
Shaffer said there’s no hard and fast rule to 
how many a case should warrant, though he 
thinks of interrogatories as “precious com-
modities” that decrease in importance as the 
number of them increases.

“If I tell you (that) you can serve 50 
interrogatories, what I’ve effectively done is 
diminish the value of each individual inter-
rogatory and at least create the potential that 
you’re going to think less about each one.” 
He added that a better practice might be to 
serve 25 and, if needed, return to the judge 
to request more.

Professionalism and cooperation can 
have a major impact on how efficiently a 
case is run from the outset, particularly dur-
ing Rule 26(f ) conferences to plan discovery. 

Shaffer advised attorneys to conduct 
these conferences in person whenever pos-
sible, as they are likely to accomplish more 

through meeting the opponent face to face 
than via phone or email.

Eldredge agreed. He said that parties 
can’t expect to always leave a face-to-face 
conference agreeing on everything, but even 
if the conference still yields disagreement, 
it’s good for both parties to be able to tell 
the judge that they met in person and gave a 
good-faith effort to cooperate.

“Magistrates and judges treat us much 
more kindly when we’ve taken the step of 
trying to eliminate those issues of conten-
tion first,” Eldredge said.

Shaffer said he’s sometimes heard from 
lawyers that cooperation, as a concept, 
inherently means surrendering the client’s 
interests to those of the other side.

“Candidly, nothing could be further 
from the truth,” he said. “When we talk 
about cooperation as judges, we’re not sug-
gesting that you simply cave to every de-
mand that the other side presents. … What 
I tell people is you should cooperate not 
because it’s some altruistic or philosophical 
goal. You should cooperate because frankly 
it is a matter of self interest.”

Shaffer gave the example of parties who 
fight over which side gets to depose the 
other first — a conflict that has him “abso-
lutely baffled” since there’s nothing in the 
federal rules dictating that the plaintiff must 
be deposed first. “So why fight about it? Just 
cooperate.”

THE AWARDS
The awards presentation followed 

the close of the CLE. Introducing the 

plaintiff attorney, CDLA president John 
Chase explained that Eldredge received 
multiple nominations as well as a unani-
mous CDLA board vote to receive the 
award. 

“If an attorney in this day and age 
who practices in the med mal arena can 
merit that type of phrase, he must be do-
ing something right,” Chase said.

“Everything that I have learned about 
professionalism has come from members 
of both of these organizations and the 
lawyers that I have worked with and 
against,” Eldredge said in his acceptance 
speech. 

He added that he feels honored to 
have received the professionalism award 
beyond any other title besides father and 
husband.

Schimberg said he was “deeply hon-
ored and appreciative,” if not surprised, 
to receive the CTLA’s award.

“I figured I qualified because I cut you 
guys a lot of checks this year,” Schimberg 
joked.

He closed his speech with an appeal 
for colleagues to be aware of the mental 
health and substance abuse problems 
within the legal profession.

“Dammit, this can still be a noble 
profession,” Schimberg said. “(If ) you got 
a partner (or) a young associate that hides 
behind closed doors all the time, find out 
how they’re doing. There’s help out there. 

“Extend the hand of help to each 
other.” •

— Doug Chartier, DChartier@circuitmedia.com

language of the setoff prohibition that 
the legislature intended such disparate 
treatment,” Eid wrote. 

The high court also found that the 
policies of medical benefits and unin-
sured or underinsured motorist cover-
age is “overlapping” but not duplicative 
because they were paid for through 
separate premiums and were intended 
for two different purposes — MedPay is 
meant to take care of immediate bills, 
regardless of fault, and UM/UIM cover-
age is meant to act as a stand-in when 
an at-fault driver has no coverage of his 
own. 

Justice Richard Gabriel dissented, 
joined by two others on the bench, and 
said the statute allows setoffs when it 
avoids double recovery at an insurer’s 
expense. Gabriel discussed a “careful 
balance” of public policy advocating 
for full compensation for injured driv-
ers with policy and disfavoring double 
recovery found in the applicable statute.

“In my view, the majority opinion 
upsets this careful balance and un-
necessarily invalidates standard policy 
provisions that served to maintain that 
balance,” Gabriel wrote. “I fear that in 
doing so, the majority opinion will only 
lead to more litigation in what is already 
a complex and heavily litigated area of 
law.”  •

— Hannah Skewes, HGarcia@circuitmedia.com
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